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COBB, PRESIDING JUSTICE, FOR THE COURT:
1. This goped aises from a digpute over the purchese by Danids Red Edae Inc. (Danids) of a
parce of red property in the Bernard Bayou Indudrid Didrict, and originates from actions in both the
Harrison County Chancery Court and Circuit Court. We condude that the declaratory and injunctive
action was never properly trandferred from chancery court and istherefore il pending in that court and
not properly before this Court.  Furthermore, we conclude that the dircuit court erred in assuming
jurisdiction and awarding damagesin favor of Danids. Therefore, we reverse and render the judgment of
the drcuit court. The action pending in chancery court may proceed conggtent with this opinion.

FACTS



12. DanidsRed Edate, Inc., purchased atract of landin the Bernard Bayou Industria Didrict, which
is one of the indudtrid parks crested and maintained by the Harrison County Devel opment Commission
(the Commission). A specid warranty deed to Danidls, which contained a buy-back option or reverter
dauss! was Sgned by the Commission on September 27, 1995, and goproved by the Harrison County
Board of Supervisorson October 2, 1995, but the property transaction was not completed until April 24,
1996. The buy-back option provided that the Commisson could buy back the parcd for $58500 if
congtruction was not commenced for the purposes soedified in the deed within one yeer dter the sde of
the property. Shortly after the property purchasewas complete, Danidl's conveyed the property to WJZD,
Inc., an entity for which Stanley J. Danids was the CEO.

3. On December 20, 1996, the Commission natified Danidls thet it was in breach of the deed's
congruction obligation. In April of 1997, the Commisson sought to amend the deed by modifying the
covenants to give Danids additiond timeinwhich to comply with the condruction requirements. Because
Danids bdieved that it wasin compliance with the congtruction requirements of the deed and did not wart
the Commisson to amend the deed, it filed an action in the Harrison County Chancery Court on June 3,
1997, seeking dedaratory and injunctiverdief, and asking the chancery court to resolvethe disagresment
over interpretation of the deed and to enjoin the Commission from recording an amendment to the deed.
The Commisson filed amation for summary judgment which the chancery court denied.

1.  Subseguently, Danidsfiled amation to trandfer the action to the Harrison County Circuit Court;

however, the chancery court never ruled on that motion. Then on March 2, 1998, without pursuing its

The provision in the deed which is a issuein this apped is referred to by Daniels as arestrictive
covenant, by the Commission asabuy-back option, and by thecircuit court asareverter clause. Weleave
it to the chancery court to determine, if necessary, the true nature of the provison. For purposes of this
opinion we will refer to it as a buy-back option.



moation in chancery court, or dismissng its chancery court action, Danids filed a complaint againg the
Commisson in the Harrison County Circuit Court dleging thet the spedid warranty deed was negligently
drafted and asking for monetary dameages. In August of 1998, abench trid commencedinthedircuit court.
The Commisson moved oretenus to dismissthesuit for lack of ganding because Danids  hed conveyed
the property to WIZD, Inc., but had not induded WIZD as a plaintiff in the action. The circuit court
dismissed the action without prejudice on the basis that WJIZD did not adhere to the Mississippi Tort
Cams Act. Following this dismissd of the firgt drcuit court complaint, Daniels served notice of the
complant on the Commission, and thetria court granted Danid Ssmation to re-open the case and resume
tesimony.

1.  OnNovember 24, 1998, Danidsfiled a second action in the Harrison County Circuit Court, this
time naming both DanidsRed Edateand W.IZD asplaintiffsand naming the Harrison County Devd opment
Commisson and the Harrison County Board of Supervisors as defendants. This complaint again dleged
that the warranty deed was negligently drafted, and added dams that the Commisson was negligent in
unilaterdly modifying the specid warranty desd and in atempting to continue enforcement of the buy-back
option.  Thiscomplaint dso sought monetary damages

6.  Next, the Commisson filed amoation to dismiss or, in the dtermative, to consolidate and continue
the actions, and on May 5, 1999, the dircuit court held ahearing on the motion and consolidated the three
suitsinto one cause and st atrid date. However, the dircuit court never conducted atria on the merits,
but rather entered a judgment finding the Commisson negligent and, fallowing abench trid on dameges
only, awarded Danids Red Edtate and WIZD $647,260 in damages. Induded among the drcuit court’s

goedific findings of fact was* that the Commission wilfully and contemptuoudy interfered with this[Circuit]



Court’ s exclusive juridiction by refusing to and congantly objecting to the transfer of the Chancery
Court action to Circuit Court.” (emphass added).
7. TheCommission gopeded assarting numerous trid court errors, arguing: (1) thet the firgt drcuit
court action should have been dismissed for fallure to comply with the Missssppi Tort Clams Act
(MTCA); (2) thet the second dircuit court action should have been dismissad becauseit waasfiled beyond
the one-year datute of limitationsimposed by the MTCA,; (3) that it was denied due process because the
trid judge found lidhility without halding afull hearing on the merits; (4) thet it was error for thetrid court
to award damagesfor racid discrimination under 42 U.S.C. 81982; and (5) that it waserror for thedircuit
court to rule on the chancery court action. Because we condude thet it was eror for the circuit court to
assume jurisdiction when there was till pending an earlier chancery court complaint for dedaratory and
inundiverdief, invalving the same parties, and the same or subgtantidly same controversy, wereverseand
render the judgment of the dircuit court, and dlow the chancery court action to proceed.

ANALYSS
8. TheChancery Court Action: Thereisno disoute thet the firgt suit wasfiled in the Harrison
County Chancery Court. Although the circuit court's consolidation order purports to consolidate the
chancery court declaratory action with the two circuit court actions, there was no order in the record
tranderring the dedaratory judgment action to the dircuit court, or dismissng it. Therefore, the dedaratory
judgment action is il pending in the chancery court, the court of priority jurisdiction.
1. Inboth the chancary it and thefirgt arcuit court suit Danids sued the Commission. Thefact thet
Danids subsequently added W.IZD, Inc. and the Harrison County Board of Supervisors in the second
dreuit court suit does not defeet the chancery court’ s priority jurisdiction. This Court has esablished the

generd rule of priority jurisdiction, asfollows



It isfundamentd that a plaintiff is nat authorized Smply to ignore aprior action and bring

asecond, independent action onthe same date of factswhilethe origind actionispending.

Hence a second action based on the same cause will generdly be abated where there is

aprior action pending in acourt of competent jurisdiction within the same Sate or

jurisdictiond territory, between the same parties, invalving the same or subgtantidly the

same subject matter and cause of action, and inwhich prior action therights of the parties

may be determined and adjudged.
Leev. Lee, 232 So. 2d 370, 373 (Miss. 1970) (emphads added).
110. InHuffman v. Griffin, 337 So. 715, 719 (Miss. 1976), which addressad the issue of priority
jurisdiction between courts of concurrent jurisdiction, this Court held that “[t]he principle of priority
juridiction is that where two suits between the same parties over the same controversy are brought in
courtsof concurrent jurisdiction, thecourt whichfirgt acquiresjurisdiction retainsjurisdiction over thewhole
controversy to the excluson or abatement of the second Uit . . . . In this Sate priority of jurisdiction
between courts of concurrent jurisdiction is determined by the dete the initid pleading isfiled.” (intermd
dtationsomitted.) See also Scruggs, Millette, Bozeman & Dent, P.A. v. Merkel & Cocke, P.
A., 804 So. 2d 1000, 1006 (Miss 2001). The principle of priority jurisdiction presupposesthat thefirst
court in which auit isfiled isa court of competent jurisdiction.
11. TheCircuit Court Actions. Danidsand WID damthat theCommissonnegligently drafted
the deedin question.? The merereditation of such wordsas"negligent” and “reckless disregard” in Sating
the cause of action does nat autometicdly convert abreach of contract cause of action which arose from

the sdle and conveyance of red property, into atort cause of action which is worthy of $500,000 in

compensatory damages.

The dlegation in the firgt circuit court complaint stated that “[d]efendant Harrison County
Deveopment Commission was negligent and acted with reckless disregard for the Plaintiff’s rights in
drafting of said deed.”



712.  The provisons of the MTCA have "no gpplication to a pure breech of contract action,” and the
Legidauresdear intent in enecting the M TCA wastoimmunizethesateand itspaliticd subdivisonsfrom
any tortious conduct, induding tortious breech of implied term or condition of any warranty or contract.
City of Grenada v. Whitten Aviation, Inc., 755 So. 2d 1208, 1212-13 (Miss. Ct. App. 1999); see
Miss. Code Ann. § 11-46-3 (Rev. 2002). "Soveragn immunity does not bar actions againg the Sate or
itspalitical subdivisonsbrought onabreach of contract theory.” Churchill v. Pear| River Basin Dev.
Dist., 619 So. 2d 900, 903 (Miss. 1993); Miss. State Dep't of Publ. Welfare v. Howie, 449 So.
2d 772, 777 (Miss. 1984); Cig Contractors, Inc. v. Miss. State Bldg. Comm'n, 399 So. 2d 1352

(Miss 1981). Thegenad ruleisthat:

[W]hen the legidature authorizes the States entry into a contract, the State necessxily
wavesitsimmunity from suit for abreach of such contract. Where the gate haslanfully
entered into abus nesscontract with anindividud, the obligationsand duties of the contract
should be mutudly binding and rediprocd. Thereis no mutudity or farnesswhereadate
or county can enter into an advantageous contract and acoept its benefits but refuse to
perform its obligations

| d. at 1355 (citation omitted).
113.  InWhitten Aviation, the Court of Appeds correctly conduded:

Even though Whitten pleed numerous theories of recovery in its complant, induding
tortious breach of contract and breach of contract, the only theory proceeded on & trid
was breach of contract. The lower court dismissed dl defendants rdated to any tortious
conduct, limited dl evidence to that dedling soldy with breach of contract and prohibited
the introduction of any evidence dedling with any tortious conduct.

Since breech of contract dams are dearly unaffected by the provisons of MTCA, the
notice required under § 11-46-11 was not gpplicable.

Whitten Aviation, 755 So. 2d a 1214. Under thiscase and Satutory law, it isevident that the MTCA

does not gpply to breach of contract dams



114.  Evenif wedatermined thet the Danids Red Edatesdamswere covered by the MTCA, thedam
of "wrongful cregtion of acloud onthetitle’ failed to Sateacause of action. Initshrief, Danidsarguesthat
lighility was properly impased on the Harrison County Devdopment Commission for its misfeasance in
falingto useordinary careintheexercse of itsdiscretionary act of drafting the deed becauseagovernment
agency has apogdtive duty to use ordinary careintheexerdise of itsdiscretionary acts. Danidsdamsthat
as drafters of the Specid Warranty Deed, the Commisson did not exercise thet degree of ordinary care
necessary to dert the plaintiffs thet condruction of the radio tower would nat, in the Commisson's view,
condtitute commencement of condruction.

115.  Torecoverinanegligenceaction, aplaintiff hastheburden of proof to show from apreponderance
of the evidence thet the defendant hed alegd duty, that the legdl duty was breached by the defendant's
falureto conformto therequired sandard of care, that the defendant'sbreach proximately caused aninjury
to the plaintiff and thet damage to the plaintiff resulted. Phillipsex rel. Phillipsv. Hull, 516 So. 2d
488, 491 (Miss. 1987). To edtablish aprimafacie case of negligence, the plantiff must produce credible
evidence thet the defendant falled to conform to the Sandard of care.

116.  Asindicated by the contract for purchase and sale, Danidls agreed to the provisons contained in
the deed. Danids was represented by counsd in the negotiations with the Commisson. It had the
opportunity to review the deed, and to request revisons, beforedodng theded. It hasmadeno damtha
it was coerced or fraudulently induced into acoepting a deed whick contained provisonswithwhichit did
not agree. The record contains no evidence of inequitable conduct by the Commisson. Danids cannot
excuse its own conduct by painting its finger a the Commisson and daming that the Commisson's

purported negligence causad it to sugtain damages.



117.  If thedeed did not reflect the parties intentions, Danids could havefiled asuit to remove doud on
the title (indeed of auit for "wrongful cregtion of acloud onthetitlé") or asuit for reformation of the deed.
The Commisson has not committed a"wrongful” act just because Danidsfaled to discern, a thetimethe
ded was meade, what the consequences of the buy-back option provison might be,
118. Neither does Danids tortious interference with contract daim dae a cause of action. The
Oefendant to a tortious interference with contract daim mugt be a third party to the contract, not a
principd to the contract such asthe Commisson:

Ore who inteitiondly and impropaly interferes with the paformance of a contract

betwear anaother and athird person by inducing or otherwise causing the third person not

ta perform the contract, is subject to lighility to the ather for pecuniary lossresuiting to the

other from thefallure of the third person to perform the contract.

Regtatement (Second) of Torts § 766 (1979); see Shaw v. Burchfield, 481 So. 2d 247, 254-55 (Miss.
1985); Cranford v. Shelton, 378 So. 2d 652, 655 (Miss. 1980); Southwest Drug Co. v. Howard
Bros.Pharmacy of Jackson, Inc., 320 So. 2d 776, 778 (Miss. 1975); Irby v. CitizensNat’ | Bank
of Meridian, 239 Miss. 64, 67, 121 So. 2d 118, 119 (1960); Bailey v. Richards, 236 Miss. 523,
536-37, 111 So. 2d 402, 407 (1959).
119. Danids dso complains that the" Amendment and Extenson of Desd Covenantsand Restrictions'
wee "unilaterdly” adopted by the Commisson and condtituted "wrongful and unlawful interference with
Rantffs right, titte and interest in the subject property ... "  However, the deed, whichis dated October
2, 1995, contains the fallowing provison:

In the event condruction is not commenced or the proparty heran conveyed within one

(2) year fron the date of this conveyance [October 2, 1996] for the purpose enumerated

ir Section B above, ["'congtructing corporate officesfor red estate, radio and congruction

compenies for Danids Red Edtate, Inc."] then the Grantors herein shdl havetheright, but

not the obligation, to purchase the property herein described for the sum of FIFTY -
EIGHT THOUSAND FVE HUNDRED AND NO/100 ($58,500.00). This covenat

8



shd| be deemed to be cancdled and terminated & thetimethat congtruction iscommenced
on the subject property.

The Amendment, which isdated May 5, 1997, seven months after the expiratior of the above provison,
dates
Ir the event that the grantee has not recaived dl necessary parmits from the City of
Guifport for the congruction contemplated herein and has not obtained goprova of the
complete congruction plans and spedifications from the Enginearing and Maintenance
Committee of the of the Harrison County Deve opment Commisson on or before July 31,
1997, then the grantors herain shdl have theright, but not the obligetion to purchase the
property herein described for the sum of FHfty-Eight Thousand Fve Hundred and 00/100
Dallars ($58,500.00).
920.  The Amendment was not adopted until well pagt the one year limit imposad by the deed. Al the
Amendment did was extend the timefor Danidsto comeinto compliance with the provisons of the desd.
We cannot see how, after Daniels had dreedy falled to comply with the provisons of the deed, an
extengor of timegivento Danids to comeinto compliancewith the provisons of the desd, could possbly
damage Danids inany way. Therefore, wereversethedreuit court'sjudgment and render judgment here,
dismissng with prgjudice the two drcuit court actions.
121. The42U.S.C. 81982 decision: In addition to entering judgment on its findings of

negligence, the drcuit court dso suagponte found the Commisson to bein violaion of 42 U.S.C. §1982.
However, nowherein any of the three complaints submitted by Danids Red Edateor WIZD wassucha

dan rased. This Court does not find in the record before it any indication of an amendment to the
pleedings that indudesthisdam, or of any indication that the Commisson was on natice of such adam.
We have nothing before us to show thet the Commission ever had the opportunity to offer evidenceonits
behdlf.

f22. The trid court committed reversble error in finding thet the evidence supported a judgment thet

the Commisson violated § 1982. That section gates “All dtizens of the United Sates shdl havethe same



right, in every State and Tarritory, asis enjoyed by white ditizens thereof to inherit, purchese, lease, =,
hold, and convey red and persond property.” A careful review of therecord reved's no evidence before
thetrid court from which it could condude that the Commission’s conduct wasin any way mativated by
an intent to raddly discriminate againg the plaintiffs The mere facts of the racid compaostion of Danids
Red Esae or WD, and the Commisson's determingtion thet Daniels was in breach of the deed's
condruction obligations, Smply are not sufficient proof of a 8 1982 dam, and we reverse and render
judgment in favor of the Commisson on thet issue
CONCLUSION

123.  Wereversethe judgment of the Harrison County Circuit Court, Frst Judicid Didrict and render
judgment in favor of the Harrison County Deve opment Commission on dl issues induding the drcuit
court’s judgment that the Commission violated 42 U.SC. § 1982.
124. Becausethereis dill pending in the Harrison County Chancery Court Danids complaint for
declaratory and injunctive relief which asks that court to resolve not only  the disagreement over the
interpretatior of thegpedid warranty desd and itsamendment but a o other equitablerdief, thereisnathing
within our decison today which would prevent Danids Red Edtate and WXZD, and any ather properly
named ertities, from proceading to that end.
125. REVERSED AND RENDERED.

SMITH, CJ., WALLER, PJ., CARLSON AND RANDOLPH, JJ., CONCUR.

EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN OPINION.
DIAZ AND DICKINSON, JJ., NOT PARTICIPATING.
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